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EFCA POSES SIGNIFICANT THREATS TO BOTH EMPLOYERS AND EMPLOYEES
An obvious overarching implication of the EFCA is that the law would make it much easier for unions to organize employers.  Beyond the obvious, however, the EFCA also poses a substantial threat to the rights of employees and employers alike that would significantly undermine effective management-employee relations and impose considerable obligations upon employers. 

A.
Card-Check Recognition Undermines Workplace Democracy 

Card-check recognition would undermine workplace democracy by virtually replacing the traditional secret-ballot election with signed union authorization cards.  As described in greater detail below, under current law, union organizers can ask the NLRB to conduct an election if at least 30% of the employees the union is seeking to represent sign union authorization cards.  Under current law, union authorization cards are used merely to get an election – not to determine union representation. 

The secret-ballot election is typically conducted within approximately 42 days, during which time the employer can communicate with employees regarding the collective bargaining process and the potential disadvantages of unionization.  Ultimately, the election is conducted by an agent of the NLRB and employees cast ballots in secret so that neither the employer nor the union know how a particular employee votes.  A union must receive a majority of the ballots cast to win the election. 

Protecting voter privacy through a secret-ballot election is more than just a fundamental democratic principle – it provides an essential procedural safeguard to ensure that employees decide for themselves whether they want union representation.  The traditional secret-ballot election process under the NLRA ensures that employees can make an informed decision about whether to support a union – after both the employer and the union have the opportunity to provide relevant information for the employees to consider.  Employers typically provide employees with information regarding union contracts, the costs of unionization for individual employees, and how unionization can potentially affect the workplace.  After time for reflection, employees can vote their conscience without pressure or fear of retaliation.  See Avecor v. NLRB, 931 F.2d 934 (D.C. Cir. 1991) (“Freedom of choice is a matter at the very center of our national labor relations policy . . . and a secret election is the preferred method of gauging choice.”) (Citations omitted).
Union organizers and their supporters do not present the arguments for and against unionization and then ask for an employee’s support and signature on a card.  Rather, organizers employ psychological manipulation and a variety of high-pressure sales tactics designed to compel workers to sign cards.  In addition to pressure at work, union organizers confront employees in parking lots, away from work, and even make repeated home visits to press employees to sign cards. 

With the card-check scheme outlined in the EFCA, whether employees are represented is based solely on signed authorization cards – without any of the procedural protections designed to promote workplace democracy.  With card-check recognition, the union knows exactly which employees have signed cards and which employees rejected the union by refusing to sign a card.  Workers who have not been contacted by the organizers have no say whatsoever in whether they will be represented by a union.  Moreover – and perhaps most importantly – employees could be pressured to sign cards openly, subjecting the employees to potential coercion and intimidation. 

Contrary to the EFCA, the U.S. Supreme Court has said that using signed authorization cards to determine whether employees want union representation is “admittedly inferior to the election process.”  NLRB v. Gissel Packing Co., 395 U.S. 575 at 603.  Likewise, federal courts have repeatedly held that the secret-ballot election is the preferred means of testing employee support for unionization.  In NLRB v. Flomatic Corp., 347 F.2d 74, 78 (2d Cir. 1965), the Court of Appeals stated, “It is beyond dispute that a secret ballot election is a more accurate reflection of the employees’ true desires than a check of authorization cards collected at the behest of a union organizer.”  Likewise, in NLRB v. S.S. Logan Packing Co., 386 F.2d 562, 565 (4th Cir. 1967), the Court of Appeals stated: 

It would be difficult to imagine a more unreliable method of ascertaining the real wishes of employees than a “card check,” unless it were an employer’s request for an open show of hands.  The one is no more reliable than the other. . . .  Overwhelming majorities of cards may indicate the probable outcome of an election, but it is no more than an indication, and close card majorities prove nothing. 

Id. at 575.  (Emphasis added). 

Supporters of the EFCA ignore the fact that an authorization card does not necessarily equate to a vote for unionization.  The simple fact is that an employee may not support unionization even though he signed a card.  Recognizing that cards do not equal votes, in NLRB v. Village IX, Inc., 723 F.2d 1360 (7th Cir. 1983), the Court of Appeals stated: 

Although the union in this case had a card majority, by itself this has little significance.  Workers sometimes sign union authorization cards not because they intend to vote for the union in the election but to avoid offending the person who asks them to sign, often a fellow worker, or simply to get the person off their back, since signing commits the worker to nothing . . . .” 

Id. at 1371. 

The EFCA would significantly undermine workplace democracy by removing the procedural safeguards provided under the current NLRB secret-ballot election process.  By making card​check recognition the primary method of organizing, the EFCA would prevent employees from making informed decisions about unionization.  In fact, if a union was able to obtain a majority of cards without the employer’s knowledge, the employer may never get a chance to respond to union organizing until after the union has sufficient cards for certification.

B.
Binding Arbitration Undermines Freedom of Contract and Employer Bargaining Power
Although much of the focus and criticism of the EFCA has been directed at the card-check provisions of the bill, the mandatory arbitration requirement of the proposed legislation ultimately may be the most problematic for employers.  As noted above, the EFCA requires an employer and the newly certified union to enter into binding arbitration if the parties come to a bargaining impasse and cannot reach agreement.  This requirement would effectively eliminate the economic freedom of the employer to negotiate a first collective bargaining agreement in its best interests.
At least with regard to initial contracts, the collective bargaining process prescribed by the EFCA is radically different from the existing process developed under the NLRA.
  During labor negotiations for an initial contract, the employer and the union meet and bargain in good faith until the parties settle on contract terms.  The obligation to bargain, however, does not require that either party make concessions during bargaining and neither party can be compelled to reach an agreement.  In other words, the NLRA expressly protects the employer’s right to say “No” to any union bargaining proposal or demand that the employer deems is not in the best interests of the company. 

Current law prevents an employer from being forced to enter into bad agreements that would undermine the employer’s ability to compete and operate in a profitable manner.  If the parties fail to reach agreement, the union can elect to strike or the employer can either implement its last offer after reaching a valid impasse or lock out workers until the parties reach agreement. 

If passed, the EFCA’s arbitration provisions would severely curtail an employer’s leverage and power at the bargaining table.  Mandatory arbitration would effectively deprive the employer of its current right to reject bargaining demands, refuse to make concessions to the union, and to reject any proposal not in the employer’s best interests.  In fact, employers could have no choice but to accept certain contract provisions contrary to the employer’s best interest (such as participation in multi-employer defined benefit pension plans, non-participative health coverage, staffing and work restrictions, etc.) as directed by a government arbitrator. 

Although “binding arbitration” is common in labor relations, labor arbitrators typically are called upon to interpret terms of an existing collective bargaining agreement to settle contract interpretation and discipline disputes.  Under the EFCA arbitration scheme, however, the arbitrator would be charged with the responsibility of formulating the substantive terms of the collective bargaining agreement, which is something fundamentally different. 

Under the EFCA, there would be no guarantee an arbitrator would make determinations in the best interests of either the employer or the employees – leaving both subject to potentially unacceptable contract terms, with no recourse.  For example, how will a third-party arbitrator determine what is fair and appropriate for either the employer or the employees?  Would the arbitrator take into account the particular business complexities facing the employer?  Would the arbitrator consider the particular market forces, competition, and business strategies that the employer must consider when evaluating a proposed compensation and benefits package? 

Rather than a mutually acceptable contract negotiated by the parties based on the give-and-take of collective bargaining and the relative bargaining power of each side, the EFCA would place control of wages, benefits and working conditions in the hands of unaccountable third-party arbitrators, and then leave employers and employees to deal with the consequences for two years. 

C. 
Increased Penalties Under the EFCA Unfairly Target Employers 

As noted above, the EFCA also significantly increases the penalties the NLRB can impose against employers for unfair labor practices that occur during union organizing and modifies the remedies available to the union and alleged discriminatees because of such violations – including triple damages to alleged discriminatees and civil penalties against the employer.  The increased penalty provisions, however, apply only to employers – the EFCA would not increase penalties for unfair labor practices committed by unions against workers or businesses.
Supporters of the EFCA claim this disparate treatment is justified because employers routinely engage in coercion and intimidation during union organizing campaigns, while unions rarely engage in such tactics.  This partisan rhetoric, however, grossly misrepresents the extent of employer unfair labor practices during union organizing campaigns and fails to recognize the potential for union intimidation and abuse in obtaining signed cards.  In fact, a policy brief regarding the EFCA issued by the HR Policy Association in 2004 lists 113 NLRB decisions that involve union deception and coercion by union organizers attempting to secure signatures on authorization cards. 

D. 
The Hypocrisy of Organized Labor and the EFCA 

Although the card-check recognition provisions of the EFCA would effectively eliminate the secret-ballot election to determine whether employees want union representation when unions are trying to organize an employer, it would not apply card-check to union decertification – the process whereby unionized employees remove an existing union and return to union-free status. In other words, under the EFCA, unions could organize an employer through a simple card​check while employees would need to go through the NLRB secret ballot election process to get rid of the union. 

Notably, organized labor is on record saying that unionized employees must be allowed to vote in a secret-ballot election to decertify a union – even where most of the employees have signed a petition opposing the union.  For example, the AFL-CIO submitted a brief to the NLRB in Levitz Furniture Co. of the Pacific, 333 NLRB 717 (2001) arguing against the employer’s right to withdraw recognition from a union when a majority of employees indicated they no longer want union representation.  In its brief, the AFL-CIO criticized petitions and cards as “not comparable to the privacy and independence of the voting booth” and insisted that “the [secret ballot] election system provides the surest means of avoiding decisions which are the result of group pressures and not individual decisions.” 

� 	The proposed legislation leaves some critical issues unanswered with regard to the card-check process. For example, as written the EFCA does not contain any provision to allow employees to ratify the card-check. Furthermore, the EFCA fails to provide any guidance with regard to the processing of authorization cards, such as how long the cards would be valid or whether employees can rescind or revoke their cards.





� 	If a union prevails in a secret-ballot NLRB election, it secures the right to represent bargaining unit employees in collective bargaining with the employer.  Conversely, the employer is obligated to recognize the union as the employees’ bargaining agent and must bargain with the union in good faith.  Under Section 8(d) of the NLRA, the obligation to bargain in good faith means the parties must meet and confer at reasonable times and in good faith about employee wages, hours, and other terms and conditions of employment. 
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