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The election of President Obama and the expanded Democratic control of Congress will generate new interest in the Employee Free Choice Act which is being sought by organized labor. Why is this law being considered? What would it do?  How might its proposed provisions be modified to make it more palatable? 

At the present time, when labor unions seek to become the bargaining agents for groups of workers, they can achieve their objective in either of two ways. They may obtain the support of a majority of employees within the proposed bargaining unit – evidenced by signed authorization cards indicating that the signers wish to have union representation – and ask the relevant employers to grant them voluntary recognition. If such recognition is extended, the parties can sit down and try to negotiate bargaining agreements covering the affected employees. Most U.S. employers do not wish to deal with unions, since bargaining agreements generally increase labor costs and protect employees against unjust discipline. Firms prefer the traditional employment-at-will rule which allows employers to terminate workers at any time for almost any reason. As a result, employers usually decline union requests for voluntary recognition. When that happens, the labor organizations must petition the National Labor Relations Board for secret ballot representation elections. If unions win a majority of the votes cast in such elections, they are certified by the Labor Board as the worker representatives and the affected employers must bargain with them.

When the National Labor Relations Act (NLRA) was passed in 1935, the Labor Board could certify unions as bargaining agents by way of secret ballot elections or through other procedures the Board found appropriate. Many unions obtained representation rights through reliance upon signed authorization cards. In 1947, Congress amended the NLRA to require secret ballot elections before Labor Board certification could be granted. Nonetheless, voluntary recognition could still be extended by employers based solely on authorization cards.


From 1935 through the late 1950s, labor unions successfully organized workers in most manufacturing firms achieving a union membership rate among private sector workers of 35 percent. Despite recent predictions suggesting that increased union membership would greatly increase unemployment, the U.S. did not experience such a problem when unions represented a third of the labor force. What we did see during that period was a willingness of employers to share with workers firm success in the form of generous wages and fringe benefits. Since that time, however, technological changes, the transformation of the U.S. from an industrial to a white-collar and service economy, globalization, and increased employer opposition to unions have combined to shrink union membership. Today, only 7.6 percent of private sector employees are union members. During this decline, the real wages of typical workers adjusted for inflation have remained flat, with firm success being shared only by top managers and shareholders, but not the employees who have generated the goods or services involved. Although 85 percent of workers polled by Professors Joel Rogers and Richard Freeman indicated that they would like some form of collective voice at work, given the lack of bargaining power possessed by individual employees, most indicated a hesitancy to support unionization efforts due to a fear of employer retaliation.

Many persons equate Labor Board representation elections with general political elections, failing to appreciate the undue influence possessed by employers compared to politicians. When people vote in political elections, they will not fear that the outcomes of those elections may directly threaten their future job security. On the other hand, many employers expressly or implicitly suggest to their employees prior to Labor Board elections that if unions are selected as bargaining agents those workers may lose their jobs due to increased labor costs. It should thus be clear that Labor Board elections are not free from such external influence. 

The supporters of the Employee Free Choice Act maintain that the Labor Board election process is tainted by employer economic power and believe that reliance on authorization cards would provide a fairer way to determine if a majority of employees truly desire union representation. Opponents point out, however, that some individuals may be induced to sign union authorization cards through overt coercion or more subtle forms of social pressure. Overt coercion is clearly unlawful, and occurs rarely. The social pressure some anti-union workers might feel is unlikely to be as significant as the fear of layoffs union supporters might have if unions were to win Labor Board elections. Empirical studies of actual union campaigns have found that employees are far more influenced by coercive employer tactics than by improper union actions.

Employer groups have challenged the Employee Free Choice Act based upon the fact unions would be able to obtain authorization card signatures from employees before targeted employers could explain the negative aspects of union representation. Most employers learn fairly early about incipient union campaigns from their own employees, but unions would still have several days to obtain signatures before employees could hear from their employers. To offset this factor, Congress could require labor organizations seeking to obtain bargaining rights through authorization cards to notify targeted employers – and the appropriate regional offices of the Labor Board – of their planned campaigns. The statute could provide that only authorization cards signed after employers have received such notice would be considered when determining whether to extend bargaining rights to the unions involved. To avoid the improper forward-dating of cards actually signed prior to such notification, labor organizations could be required to obtain Labor Board imprints on the cards they plan to use when they notify the Board of anticipated organizing campaigns. In exchange for the right to be notified of incipient union organizing campaigns, Congress might consider the recent proposal by Representative Joe Sestak (D. Pa.) that would require employers to allow unions the same means of communicating with workers being used by employers opposing union campaigns. This approach would allow employees to hear the pros and cons of unionization from both sides on a relatively equal basis. At the present time, employers have a distinct advantage, because they can spread their anti-union message by way of captive audience presentations, e-mail messages, posted announcements, supervisory discussions with subordinates, and other similar means that are generally unavailable to union supporters.

The Employee Free Choice Act would authorize the Labor Board to extend bargaining rights to unions that establish majority support through signed authorization cards. All that would be needed would be a bare majority among the groups in question. To ameliorate the possibility of a few tainted authorization cards, supporters of the Free Choice Act should consider the requirement of a weighted majority – 60 or 67 percent – before bargaining rights would be extended. People who would still prefer secret ballot elections should consider two alternatives. First, statutory amendments could impose monetary fines on employers who threaten union supporters during representation campaigns. Second, a provision could require the Labor Board to conduct representation elections within five or ten days after election petitions are filed. This would greatly shorten the fifty to sixty days most employers now have to engage in anti-union campaigning prior to Board elections. 

The Employee Free Choice Act would also authorize the NLRB to award treble damages to employees terminated in retaliation for their exercise of statutory rights. These discharges tend to occur during union organizing campaigns, and they can have a devastating impact. As soon as visible union supporters are fired, other workers become concerned that any actions openly supporting unionization may lead to discharge. The treble damage provision would impose a relatively slight monetary penalty on offending employers, but would do little to ameliorate the impact of the unlawful termination on the union organizing campaign. It would be more effective to amend Section 10(l) of the NLRA to require the Labor Board to petition a district court for temporary injunctive orders directing the immediate reinstatement (with back pay) of any union supporters the Labor Board believes were clearly discharged in response to their exercise of protected rights. This approach would put such persons back in the employment environment before other workers would become entirely afraid to support union organizing efforts.

One other shortcoming in the NLRA should also be addressed. Even when unions obtain certification from the Labor Board – whether through a traditional secret ballot election or through the proposed Employee Free Choice Act card check procedure – employers often challenge the union certifications by refusing to bargain with those labor organizations. This forces the prevailing unions to file 8(a)(5) refusal to bargain charges. The employers use this avenue to challenge the validity of the Board elections – or card check procedures. These employers almost always lose before the NLRB due to the Board’s policy of not allowing the re-litigation of previously decided representation questions. The employers then appeal the NLRB determinations to courts of appeals, where they also tend to lose. Nonetheless, this process may take from one to two years, delaying the efficacy of the Board’s original certifications. This can significantly undermine the momentum the labor organizations had when they were initially certified. Congress should contemplate a separate amendment to Section 10(l) which would direct the Labor Board to petition district courts for injunctive orders requiring employers to recognize and bargain with newly certified unions while the 8(a)(5) charges are being litigated, where the Board has concluded that the employers are engaged in clearly unjustified refusals to honor the union certifications.

The most controversial part of the Employee Free Choice Act does not pertain to union recognition. It concerns a provision that would require arbitrators to determine the applicable terms of employment if employers and unions are unable to achieve first bargaining agreements within 120 days. In about forty percent of cases where unions obtain bargaining rights, the parties never achieve agreements and the unions eventually give up. Even if one assumes that agreements might be achievable, it is difficult to know what the actual terms would be if they were negotiated by the parties themselves.

It is difficult to imagine external arbitrators determining on their own the specific wages, hours, fringe benefits, and working conditions which should be granted to newly unionized employees. What health care coverage and pension plans should be included? What management rights and no-strike clauses should be imposed? If Congress decides to include a first-contract arbitration provision in the law, they should do something to restrict arbitrator discretion. They should require arbitrators to choose between the offers tendered by the employers and labor organizations based upon the reasonableness of the relevant terms. This could either be done on a total contract basis or on an issue-by-issue basis. I would suggest the issue-by-issue approach to enable arbitrators to select -- issue-by-issue -- the more reasonable proposals advanced by labor and management. This approach would encourage the parties to make reasonable proposals, which might generate mutually acceptable accords through the bargaining process and obviate the need for arbitration. When such agreements could not be reached, this procedure would limit the economic discretion possessed by arbitrators. An alternative approach would be to require non-binding arbitration where arbitrators would conduct hearings and then make non-binding – and public – recommendations to the parties. This would put pressure on the negotiating parties to seek agreements in line with the arbitral recommendations.

The National Labor Relations Act no longer protects the rights of employees. Despite the fact that the vast majority of workers would like some form of collective voice to counterbalance the economic power possessed by their corporate employers, most have been unable to obtain such representation. Employers have a substantial advantage over organizing unions due to both their economic power and the fact they have unlimited means to communicate their anti-union message to employees. Business success is attributable to three critical groups: (1) the shareholders who provide the investment capital; (2) the managers who direct the business and (3) the employees who produce the goods and services. Over the past several decades, rank-and-file workers have become the junior partners in success, but the senior partners in failure. When things go well, the managers and shareholders are rewarded, and when things do not go well, regular employees are laid off. 
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