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Fundamental Freedoms or Fundamental Rights?

How the European Court of Justice created a new “Fundamental Hierarchy” in its Viking and Laval decisions, and what they mean to the future of collective bargaining in the European Union
-A study by Joseph Balestrino-

I.
Introduction

Though the European Union (“EU”) was established on the principles of unimpeded free trade and economic unity, it has, since inception, made the incorporation and development of a “social sphere” one if its foremost priorities. This sentiment is evident in numerous European Community Treaties, Directives, and European Court of Justice (hereinafter “ECJ”) opinions. In Defrenne v. SA Belge de Navigation Aerienne,
 for example, the ECJ explicitly stated that Article 119 of the EEC Treaty (now Article 141 of the EC Treaty), “forms part of the social objectives of the Community, which is not merely an economic union, but is at the same time intended, by common action, to ensure social progress and seek the constant improvement of the living and working conditions of their peoples …”







The idea that the Union’s social sphere should remain a top priority of the Community is more pertinent today as almost every aspect of an EU citizen’s life is affected by acts of the Union’s institutions. For that reason, there is a greater need for the fundamental rights of all EU citizens to be identified and respected, not only in the Member State constitutions, but also in EU primary laws. In light of the recent decisions of the ECJ in Viking
 and Laval,
 it is even more essential that the fundamental rights be honored. These cases challenged the ECJ to balance the right to strike in the Community with an employer’s free movement rights; freedom of establishment in Viking (Article 43 EC) and freedom to provide services in Laval (Article 49 EC). Despite acknowledging that the right to strike is a fundamental right within EU law, the ECJ held that an employer’s free movement rights are capable of having horizontal direct effect against trade unions, and therefore, trump the right to strike. What was particularly disappointing from the trade union perspective was that the ECJ, in both opinions, discussed at length the importance of the social sphere to the growth of the Union.

“It must be added that, according to Article 3(1)(c) and (j) EC, the activities of the Community are to include not only an ‘internal market characterised by the abolition, as between Member States, of obstacles to the free movement of goods, persons, services and capital’, but also ‘a policy in the social sphere…”

This paper will analyze the repercussions of the ECJ’s judgments in Viking and Laval on the right to strike and collective bargaining in the European Union. While the Court has recognized the existence of fundamental social rights, this paper will argue that the ECJ will continue to first and foremost promote and protect the EC’s economic freedoms, even to the detriment of the social sphere. 
II.
Building to a Crescendo: Albany, Schmidberger, and Omega

The ECJ’s decisions in Viking and Laval were not only disappointing to the trade union movement, but also largely unexpected. This is because ECJ verdicts in similar cases preceding Viking and Laval, notably Albany
, Omega
 and Schmidberger
, emphasized the importance of the social sphere, and ruled in its favor.








In late 1999, the ECJ handed down the most significant labor law decision it had made to that point in Albany. In that case, a textile business sought to be exempted from membership to a pension fund system for workers in the textile sector, made mandatory by the Dutch Minister of Social Affairs. The firm argued that mandatory affiliation violated EC competition rules in Article 81(1) of the EC Treaty. The ECJ was asked to decide whether collective agreements were "immune" from EC competition laws. The Court ruled:
“(a)greements concluded in the context of collective negotiations between management and labour, in pursuit of social policy objectives such as the improvement of conditions of work and employment, must, by virtue of their nature and purpose, be regarded as falling outside the scope of Article 85(1) (now Article 81(1) EC) of the Treaty.”















What made the Albany ruling so significant was that it overtly declared that the EC laws on free movement do not apply to collective action taken by trade unions and workers. The Court regarded the rights of workers as falling outside the scope of Article 85(1) because it knew that “(t)he fundamental rights to freedom of association and to take collective action would be seriously undermined if workers and trade unions were subject to the free movement provisions of the Treaty when seeking to take collective action to defend their interests.”



A few years later in Omega and Schmidberger, the ECJ was again asked to determine if the fundamental rights of association and collective action were subject to, or fell outside the scope of the free movement provisions of the Treaty. In the 2003 Schmidberger case, the Austrian government permitted the Brenner motorway to close during a demonstration against air pollution caused by traffic on the motorway. Schmidberger, a German transporting company, argued that the closure interfered with its right to the free movement of goods and services. The ECJ ultimately held that the restriction on Schmidberger’s free movement rights was justified and that the national authorities were entitled to permit the demonstration. 



One year later, the ECJ heard arguments in the Omega case, which concerned the commercialization of a video game gun involved in killing games. The police authority of the city of Bonn (Germany) had outlawed the operation of video games involving firing at human targets because these games “constituted a danger to public order, since the acts of simulated homicide and the trivialization of violence thereby engendered were contrary to fundamental values,” as guaranteed in the first Article of the German Constitution.
 In reaching its decision, the ECJ relied on its judgment in Schmidberger and confirmed that the protection of fundamental rights may justify a restriction upon fundamental economic freedoms.



While all three cases represented mini-victories for advocates of the EU’s social sphere, the Schmidberger and Omega rulings differed from Albany in one significant way; in those cases, the Court held that the exercise of the fundamental rights at issue did not fall outside the scope of the Treaty provisions on free movement. Instead, the Court mandated that the exercise of the fundamental rights be reconciled with the requirements relating to rights protected under the Treaty and in accordance with the principle of proportionality.
 Nonetheless, labor advocates were encouraged because the ECJ had demonstrated in the Schmidberger and Omega cases that it would not always protect the fundamental economic freedoms to the detriment of the fundamental rights. 









Despite the encouraging verdicts, EU citizens were still left to wonder how the Court would rule the next time a similar issue reached the ECJ. These questions remained unanswered until the highly anticipated decisions of Viking and Laval were announced a few years later.
III.
Viking: A Sign of Things to Come
Viking was a Finnish firm in possession of the Rosella, a ferry which sailed between Finland and Estonia under the Finnish flag. The ship was operating at a loss because Viking had to pay its crew at the Finnish wage level, while in competition with Estonian ferries that paid their crews considerably less. As a result, Viking attempted to re-flag the Rosella to Estonia so that it could pay its crew Estonia wages. This move was greatly contested because the Rosella’s crew was made up of members of the Finnish Seamen's Union (FSU), an affiliate of the International Transport Workers' Federation (ITF), which has a long-standing campaign against Flags of Convenience (FOCs). According to the ITF, FOCs provide a means of avoiding labor regulation in the country of ownership, and become a vehicle for paying low wages,
since FOC ships have no real nationality. As a consequence of Viking’s attempt to re-flag, the ITF issued a circular ordering all its affiliates not to negotiate with Viking.





The manning agreement for the Rosella expired on November 17, 2003, meaning that the FSU was no longer bound by an obligation of industrial peace under Finnish law. Nonetheless, the FSU demanded that Viking continue to follow Finnish law and all collective agreements in place regardless of whether the Rosella was re-flagged, and that the re-flagging would not lead to any firings or changes in the crew's terms of employment.
 When an agreement could not be reached, the FSU gave notice that it intended to commence industrial action. In the course of conciliation proceedings, Viking conceded to hiring an extra eight men but refused to give up its plans to reflag. This is because by then, Estonia had become a member of the EU; meaning that Viking had a stronger argument to support its position. Yet, with the ITF circular still in place, Viking was unable to negotiate with its Estonian affiliate to hire an Estonian crew.
 Viking then applied to an English court for an injunction, but the Court of Appeals sent the case to the ECJ.

A.
Question One and Article 43






The first question presented to the ECJ asked whether collective action fell outside or inside the scope Article 43’s freedom of establishment. Article 43 states in relevant part: 
“Within the framework of the provisions set out below, restrictions on the freedom of establishment of nationals of a Member State in the territory of another Member State shall be prohibited. Freedom of establishment shall include the right to take up and pursue activities as self-employed persons and to set up and manage undertakings…”

The court began its analysis by stating that “in principle,” collective action does not fall outside the scope of Article 43. The Court further explained that Articles 39, 43 and 49 EC do not only apply to the actions of public authorities, but also extend to rules of any other nature aimed at regulating in a collective manner gainful employment, self-employment and the provision of services.










As if to make its decision more palatable to the unions and workers, the ECJ then affirmed that the right to take collective action, including the right to strike, is “a fundamental right as stated in the European Social Charter (ESC) signed at Turin on 18 October 1961, the 1989 Community Charter of the Fundamental Social Rights of Workers, the 1948 International Labour Organisation Convention No. 87, and Article 136 of the EC Treaty.”
 Nevertheless, the ECJ made the exercise of that right subject to certain restrictions because it reasoned that collective action could have the effect of making less attractive or even pointless, the exercise of the freedom of establishment.









By attaching conditions to the exercise of the right to take collective action and to strike, the ECJ created a new hierarchy of freedoms and placed the free movement provisions above Article 136 and the fundamental social rights. The Court did this by making workers and unions justify in every case, their reason for “infringing” on free movement rights:

“(t)hose restrictions (on free movement rights) may, in principle, only be justified by an overriding reason of public interest, such as the protection of workers, provided that it is established that the restriction (a) is suitable for ensuring the attainment of the legitimate objective pursued and(b) does not go beyond what is necessary to achieve that objective.”


The Court concluded its analysis of the first question by reiterating its conclusions in Schmidberger and Omega; that the exercise of the fundamental rights at issue do not fall outside the scope of the provisions of the Treaty, and  that the exercise of those rights must be reconciled with the Community’s economic freedoms in accordance with the principle of proportionality.
 


B.
Question Two and Horizontal Direct Effect
The Court was then asked to determine if Article 43 had horizontal direct effect so as to confer rights on a private undertaking which may be relied on against another private party.
 In other words, could Article 43 be used against a trade union? 
The Court first pointed out that Article 43’s freedom of establishment constitutes one of the fundamental principles of the Community. Therefore, it was no surprise when the Court answered question two in the affirmative, asserting that the unions’ actions were a restriction on Viking's freedom of establishment. Yet as explained above, the Court noted that the Treaty has social as well as economic dimensions, and that there was a need to balance these competing goals via a proportionality test. The ECJ did not decide how the proportionality test should be applied in Viking, instead opting to leave this task to the national court. Thus, it was up to the national court to determine whether the actions taken by the FSU and ITF concerned the protection of workers. 

Despite deferring to the Member State courts, the ECJ did give guidance on a number of points, one of which was that the national courts should consider using a least restrictive alternative version of the proportionality test.
 More specifically, the national court should examine whether “FSU did not have other means at its disposal which were less restrictive of freedom of establishment in order to bring to a successful conclusion the collective negotiations entered into with Viking and . . . whether that trade union had exhausted those means before initiating such action.”
In summary, Article 43 EC may have horizontal direct effect and be relied on by a private undertaking against a trade union or an association of trade unions.

IV.
Laval: Continuing a Discouraging Trend

The Laval case concerned a Latvian construction firm (Laval) which won a government contract to renovate a school in Vaxholm, Sweden. Soon after, Laval began posting some of its Latvian workers to the Vaxholm site. This led to the Swedish builder’s union opening negotiations with Laval in the hopes of extending its collective agreements to the Latvian posted workers, and to negotiate their wages. When the negotiations failed, the Swedish builder’s union called for a blockade of each Laval building site throughout Sweden. The work stoppage resulted in Laval's Swedish subsidiary going into liquidation. Laval took its grievance to the Arbetsdomstolen (Swedish national court), which in turn referred questions to the ECJ on the interpretation of the Posted Workers Directive 96/71
and Article 49 EC.

A.
Question One and Posting Directive 96/71


In its first question, the Arbetsdomstolen asked whether it is compatible with rules of the EC Treaty on the freedom to provide services (Article 49) and with the provisions of Directive 96/71/EC, for trade unions to attempt, by means of collective action  in the form of a blockade, to force a provider of services established in another Member State to enter into negotiations and sign a collective agreement, the terms of which lay down more favorable conditions than those resulting from the relevant legislative provisions?








The ECJ began its response by stating that Articles 49 and 50 EC preclude a Member State from prohibiting a person providing services established in another Member State from moving freely on its territory with all his staff, and also preclude that Member State from making the movement in question subject to more restrictive conditions.
 While conceding that Community law generally does not preclude Member States from applying their collective labor agreements to any person who is employed, even temporarily, within their territory, the Court interpreted this rule narrowly, “(t)he application of such rules must, however, be appropriate for securing the attainment of the objective which they pursue, that is, the protection of posted workers, and must not go beyond what is necessary in order to attain that objective.”



In conformity with the Posting Directive, Sweden had implemented most of the minimum terms through legislation but had left minimum wage provisions to be determined by collective bargaining. Collective agreements are usually a permitted means by which to implement the Directive in the construction sector, but the problem with the Swedish approach was that it did not fit into any acceptable category because it required firms like Laval to negotiate a minimum wage for each workplace with the relevant trade union. The Court took exception to this requirement because it would lead to great uncertainty and “case-by-case” negotiations.


The Court then clarified that Article 3(1) of the Directive only relates to minimum rates of pay,
 and that its objective is to “ensure that posted workers will have the rules of the Member States for minimum protection as regards the terms and conditions of employment relating to those matters applied to them while they work on a temporary basis in the territory of that Member State.”
 The Court added that the Swedish agreement went beyond the minimum terms and conditions of the Directive, and that Article 3(1) “cannot be relied on to justify an obligation on such service providers to comply with rates of pay which do not constitute minimum wages . . .”
 In fact, the Swedish agreement laid down provisions for working time and annual leave which were even more favorable than Swedish law.
 Yet, by striking down the Swedish agreement, the Court was forced to answer to Article 3(7) of the Directive which states, “(p)aragraphs 1 to 6 shall not prevent application of terms and conditions of employment which are more favourable to workers.”









Instead of justifying its position, the Court ignored Article 3(7) completely, only stating that the Posting Directive “cannot be interpreted as allowing the host Member State to make the provision of services in its territory conditional on the observance of terms and conditions of employment which go beyond the mandatory rules for minimum protection.”
 As a consequence, the Swedish unions’ attempt to force Laval to accept a collective agreement containing greater working conditions than the minimum ones described in the Posting Directive was prohibited. The ECJ’s conclusion, however, was of no use to Laval because the EU has never accepted the horizontal effect of directives.
B.
Question Two and Article 49

Laval then asserted that Article 49 EC had horizontal direct effect against private actors such as the Swedish unions. The unions countered by arguing that the Court had no power to regulate the right to strike under Article 137(5) EC
 and that the right to strike was outside the scope of Article 49 in lieu of Albany.

Traditionally, Article 49 was used to prevent state action that might hinder the free flow of goods and services between Member States. In paragraph 98 however, the Court addressed the applicability of horizontal direct effect on private parties, “compliance with Article 49 EC is also required in the case of rules which are not public in nature but which are designed to regulate, collectively, the provision of services.”
 The Court specified that it had to expand the reaches of direct effect to apply to private parties because the principles of Article 49 would be undermined if only applied to the Member States. As a result, Laval would be able to rely on Article 49 against the trade union. While that answered one part of the question, the Court still had to ascertain whether the collective agreement in Laval ran counter to Article 49.



The Court began this segment of the analysis by reiterating that the right to strike “must be recognised as a fundamental right,”
 however, the Court added that the exercise of that right may nevertheless be subject to certain restrictions. As it did in Viking, the ECJ cited the aforementioned Schmidberger and Omega cases as supporting authority for its conclusion. By citing these two cases, the ECJ re-established that the right to take collective action fell within the scope of Article 49, and that its exercise would be subject to the outcome of a balancing test. 

After concluding that the actions of the Swedish unions interfered with Laval’s Article 49 freedom to provide services, the Court next had to establish whether that infringement was justified. The Court explained that a restriction on the freedom to provide services may be acceptable, but only if the action taken concerned an “overriding reason of public interest” that did not go beyond what was necessary to attain the pursued objective.
 The Swedish government and unions contended that the restrictions in question were justified since they were necessary to ensure the protection of workers. After applying the proportionality test however, the ECJ found that the union's attempt to make Laval accept working conditions above the minimum set out in the Posted Workers Directive could not be justified with regard to the objective of protection of workers, since the Directive already served this purpose sufficiently.
 

V.
Laval and Viking: A Reflection on the Judgment
A.
Posting Directive 96/71
One of the key issues the ECJ will undoubtedly have to revisit is its interpretation of the scope of the Posting Directive in Laval. On its face, the Directive appears to only set down the minimum requirements as enumerated in Article 3(1), permitting Member States and unions to require foreign service providers to accept greater standards of protection for workers than is written in the Directive. However, the ECJ reached the opposite conclusion in Laval, interpreting the Directive as a maximum directive which may act as a ban on all Member State and union activity beyond the conditions detailed in Article 3(1). This interpretation has therefore, rendered useless Article 3(7), which authorizes the application of more favorable terms and conditions.
One of the reasons the Court favored an interpretation of the Posting Directive as a maximum directive was because it greatly values legal certainty and predictability. While it is true that interpreting the Directive as a minimum one would cause more work for the justices, the protection of Member State and union regulation by the ECJ, permitting the enforcement of greater working conditions than are outlined in Article 3(1), would eliminate the ongoing fear of social dumping between “old” Western Europe and its “new,” Eastern neighbors. 


The ramifications of interpreting Directive 96/71 as a maximum directive present great challenges to Member State and union laws which uphold and strengthen the rights of its workforce. In order to ensure that the Posting Directive does not further encourage the “race to the bottom,” the EU will likely have to revise the Directive to among other things, “ensure that host country collective agreements can provide for higher than minimum standards and make mandatory those provisions which are currently only options for the Member States.”

B.
The Horizontal Direct Effect of Articles 43 & 49 EC
One of the most important conclusions from the Viking and Laval judgments is the horizontal direct effect of Articles 43 and 49 EC; they can now be invoked against Member States, as well as private undertakings and trade unions.  As a result, unions now have to justify in each case, how their collective actions are proportionate to their shared goals, and that the actions do not go beyond what is necessary to attain that goal.




While it is Community law that the free movement provisions are applicable to non-state bodies when they perform a regulatory role, the application of this argument to the unions in Viking, for example, is questionable. There, the Court held that the FSU performed a quasi-public function in regulating employment terms and conditions in accordance with Finnish legislation.
Yet, as commentator Davies accurately explains, “(t)here is an important conceptual difference between the ability to bargain for terms and conditions of employment and the ability to dictate terms and conditions of employment in the manner of a quasi-public regulatory agency.”
 With regards to the ITF, the argument is even more tenuous; the Court took the view “that the ITF's campaign against FOCs constituted an exercise of regulatory power, describing it as ‘a set of rules enforced by sanctions.’ While the ITF's campaign clearly constitutes an exercise of economic power, it can hardly be described as a form of quasi-public regulation.”
  Nonetheless, the ECJ decided that Articles 43 and 49 had to have horizontal direct effect because the free movement of goods and services within the Union would otherwise be endangered. 
Recall that the ECJ justified its decisions in Viking and Laval, (that the fundamental rights of workers and unions do not fall outside the scope of the Treaty provisions on free movement), on the precedent of the Schmidberger and Omega cases. However, the significant difference between the two sets of cases was overlooked by the ECJ, which made a critical blunder relying on Schmidberger and Omega as analogous precedent because the application of horizontal direct effect in those cases was divergent from its use Viking and Laval.  

In Schmidberger and Omega, the firms brought suit against government entities; an action quite common considering Articles 43 and 49 EC were originally aimed at regulatory action taken by public authorities regulating access to the labor market.
 Unlike their predecessors however, the firms in Viking and Laval brought their actions against trade unions, not a city or national government. The monumental difference between challenging the activities of private actors versus government entities is what makes the two sets of cases so distinct. For that reason, the Viking and Laval judgments are flawed. Advocates of the trade union movement should consider this error when arguing a similar case before the ECJ in the future.



C.
The Recognition of the Fundamental Right to Strike




While many of the conclusions drawn from the Viking and Laval judgments present major challenges for the labor union movement, some of the elements should be valued as a key step forward. For example, the ECJ recognized the right to strike and take collective action as a fundamental right which is an integral part of Community law, and relied on the EU Charter of Fundamental Rights as one of its many sources for supporting such recognition. The Court’s frequent references to the Charter were particularly encouraging because although it was “solemnly declared” by the EU Commission, Council and Parliament in 2000, it was not afforded legal status. Interestingly enough, prior to these cases, the ECJ was quite reluctant to rely on the Charter in judgments. In fact, it had even struck down at least one case in which the Court of First Instance had built an argument on the Charter.
 Yet, while the recognition of the right to strike as fundamental is noteworthy, it comes with strings attached. The Court emphasized that the right is to be interpreted according to Article 28 of the Charter which reads,
“(w)orkers and employers, or their respective organisations, have, in accordance with Union law and national laws and practices, the right to negotiate and conclude collective agreements at the appropriate levels and, in cases of conflicts of interest, to take collective action to defend their interests, including strike action.”















The ECJ limits the exercise of the right to strike to its interpretation of the last line of Article 28, “… to take collective action to defend their interests …” It presumes the line to mean that the right to strike is to be employed in defensive contexts (i.e. the trade unions in Laval and Viking were only permitted to invoke the right to strike as justification and defense for breaching certain free movement provisions in the Treaty). By limiting the scope of Article 28 to a defensive context ripe with conditions and fine print, the ECJ has severely restricted its efficacy.


D.
The Proportionality Test

Despite the fact that several international documents signed by the Member States have declared the right to strike to be a fundamental one not subject to conditions, the ECJ in Viking and Laval has declared that it is not absolute. As a result, every future action taken by a union may be considered to be a restriction of the employer’s free movement rights, and the union will then have the burden of justifying its actions subject to a balancing test of proportionality. 

 One area of concern regarding the application of the proportionality test arose from the Viking decision. There, the Court opined that the national courts of the Member States were competent enough to assess if the objectives pursued by unions concerned the protection of workers. The problem with this approach is that it calls on the national courts to take an active role in the supposedly “autonomous” bargaining process of organized labor. “This approach leaves a lot of room for interpretation by national courts and influence by national political sentiments which will likely create wide disparities in the protection of collective action across the Member States of the European Union.”

Due to the fact that each Member State has its own labor laws, it is likely that the national courts will construct vastly different judgments to similar fact patterns. This will have a limiting effect on trade unions because each Member State court will define proportionality differently, creating incredible legal uncertainty which will prevent collective action, or at least make it significantly more difficult.
 Additionally, the contradictory results will give rise to references to the ECJ questioning the national courts’ application of the criteria, and “open the floodgates” to increased litigation.

The most obvious and troubling problem with the proportionality test is that it renders completely useless the entire purpose of an industrial strike because collective action is intended to cause an employer harm and impede the free flow of goods and services. The test dictates that the more the strike restricts the employer's free movement rights and causes harm to the firm--and thus the more effective it is from the union's perspective--the harder it will be to justify.
 Without this necessary infliction of harm however, the union has no bargaining power to persuade the employer to make concessions.  


E.
The Creation of a “Fundamental Hierarchy”

Another error made by the ECJ in the Viking and Laval decisions was its choice to elevate the economic freedoms over the fundamental rights of workers, thereby creating a new hierarchy of norms. While the ECJ would not concede to establishing such a hierarchy, consider the following from Viking and Laval: even where the economic freedoms were being used as an excuse to engage in social dumping, they did not have to be justified; however, despite being recognized as fundamental, the trade unions’ “right” to collective bargaining was automatically deemed to be an obstacle to free movement. To overcome this presumption, the unions were forced to justify that their actions were taken for overriding reasons of public interest (i.e. the protection of workers against social dumping), and that the action was proportional to the restriction it had placed on the economic freedoms. As a result, the Viking and Laval judgments will likely be used against future social action, both direct and indirect, which infringes upon free movement.  











Additionally, by subordinating the right to take collective action to the free movement provisions contained in Articles 43 and 49 EC, the Court abused its power. As European commentators Joerges and Rödl explain, the ECJ is prohibited from elevating one Community right over another because, 

“(i)t (ECJ) is not a constitutional court with comprehensive competences, and is not legitimated to re-organize the interdependence of Europe’s social and economic constitutions . . . Rather, its proper function is to develop supranational law which compensates for the democracy failures of nation states.”


 Thus, the ECJ has not only acted subjectively in relegating the fundamental right to strike below the economic freedoms, it has also acted illegally.


F.
Services Directive 2006/123

While the ECJ relied on numerous cases, treaties and directives in reaching its Laval and Viking conclusions, it omitted one bit of important germane authority. Neither opinion even mentions Services Directive 2006/123/EC, (also known as the “Bolkestein Directive”),
which is unusual considering it is of the utmost relevance, received considerable media attention, and was adopted only one year before the Viking and Laval decisions were reached.

In order to appease the sizeable labor community, the drafters of the Services Directive had to make a number of notable concessions. For example, Article 1(6-7) was specifically included to exempt the fundamental rights of labor and collective bargaining from the provisions of the Directive. Article 1(6) and (7) reads in pertinent parts as follows:
(6) This Directive does not affect labour law . . . (7) . . . Nor does it affect the right to negotiate, conclude and enforce collective agreements and to take industrial action in
accordance with national law and practices which respect Community law.

By including these sections, the EU institutions unequivocally affirmed that collective agreements are not restrictions on free movement of services. This suggestion is made even more palpable when examining Article 4(7), which speaks to the core of the Services Directive by declaring exactly which requirements are deemed to violate the economic freedoms of free trade and movement, “. . . (r)ules laid down in collective agreements negotiated by the social partners shall not as such be seen as requirements within the meaning of this Directive.”
This Article makes perfectly clear that collective agreements do not violate the economic freedoms. As commentator Bercusson adds, this “(t)hese provisions are powerful indications that Articles 43 and 49 on free movement are not to be interpreted so as to override the Services Directive’s respect for the ‘exercise of fundamental rights’ . . .”
  
By intentionally omitting, and perhaps even rejecting the language of Article 1(6-7) and Article 4(7) of the Services Directive, the ECJ also rejected the social concessions made in the Directive on behalf of the EU citizenry, and the intentions of the EU Parliament and Council. 
VII.
Questions and Conclusions for the Future of the Union
So what does all of this mean to the future of labor and social protection in Europe? For the time being, there is no concrete answer to this question, but a few things are certain. Despite recognizing the right to take collective action and to strike as a fundamental right in Viking and Laval, the ECJ falls far short of protecting EU workers by making the exercise of that right subject to numerous restrictions. By doing so, the Court has willingly turned its back on the trade unions of Europe seeking to combat social dumping practices and improve the living and working conditions of workers across Europe. Even worse, the Court views collective action as an obstacle to the economic freedoms which needs to be justified in every case.



Furthermore, the Viking and Laval decisions illustrate that there continues to be immense uncertainty within the Union about the role of the trade union movement and its future. By attempting to tackle the challenges of an ever-expanding EU with a balancing test favoring economic freedoms over fundamental rights, it is apparent that the Union has a long way to go to ensure the protection of its workers and uphold their right to organize. The ECJ has made unambiguously clear by way of its new “fundamental hierarchy,” that it will continue to first and foremost promote and protect the EC’s economic freedoms, even to the detriment of the social sphere. The hope is that ECJ, as well as the other EU institutions, achieve a proper balance between the exercise of the Community’s fundamental social rights and its economic freedoms.
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