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I. Introduction

In Gomez-Perez v. Potter,
 the United States Supreme Court determined that the phrase “discrimination based on age” in the federal-sector provisions of the Age Discrimination in Employment Act (ADEA)
 includes retaliation.
 The opinion departs from the Court’s normal position that the clear intent of Congress must be shown when determining the breadth of a congressionally created right of action.
 In fact, the Court seems almost to reverse the presumption by suggesting that in employment discrimination statutes prohibiting discrimination, the Court will interpret the prohibition to include a claim for retaliation unless statutory text or history is clearly to the contrary.

II. Legal Background


In 1964, Congress enacted section 715 of Title VII of the Civil Rights Act.
 This section instructed the Secretary of Labor to make a report to Congress regarding discrimination based on age no later than June 30, 1965.
 In response to this report, Congress enacted the Age Discrimination in Employment Act (ADEA) in 1967, which sought to prohibit discrimination against persons over the age of forty years old.
 Part of the ADEA was the private-sector provision, which contained a specific list of prohibited actions by private employers, including discriminatory acts based on the age of the employee and retaliation based on filing an age discrimination complaint.
 


In 1974, Congress amended the ADEA to add the federal-sector provision, including a general prohibition of age discrimination in federal employment cases.
 The statutory language of the private-sector provision and the federal-sector provision differ greatly.
 The private-sector provision contains a list of prohibited discriminatory practices, while the federal-sector provision contains a broad prohibition of “discrimination based on age.”
 The private-sector provision also contains a prohibition of retaliatory actions in response to the filing of an age discrimination complaint; however, the federal-sector provision does not contain a specific anti-retaliation section.


 The reasoning ultimately used in Gomez-Perez to interpret the federal-sector provision’s ban on age discrimination began with the United States Supreme Court’s decision in Sullivan v. Little Hunting Park, Inc.
 In Sullivan the Court interpreted the prohibition of discrimination in 42 U.S.C. § 1982.
 The Court in Sullivan reasoned that if a claim for retaliation was not allowed under § 1982, the judiciary would essentially allow individuals to be punished for attempting to protect the rights given to minorities under that section.
 The Court further noted that it had implied a private right of action for § 1982 in Jones v. Alfred H. Mayer Co..
 The Court broadened the scope of the § 1982 implied private right of action to include a claim of retaliation against those who complained about discrimination against others and presumably themselves.


In 1981, the Supreme Court decided Lehman v. Nakshian,
 in which the Court compared the private-sector and federal-sector provisions of the ADEA to determine the right to a trial by jury under the statute.
 The Court in Lehman recognized that Congress expressly granted the right to jury trial against private, state, and local employers in the ADEA.
 Through a comparison of the federal-sector provisions of Title VII and the ADEA, the Court concluded, however, that Congress did not intend to allow for jury trials for federal employees bringing claims under the ADEA.
 For private suits, Congress modeled the private-sector provision and the federal-sector provision after different statutory schemes:
 the private-sector after the Fair Labor Standards Act,
 the federal-sector provision after Title VII.
 Lastly, subsection (f) of the federal-sector provision emphasizes that § 633a should not be read in relation to any other section of the ADEA or any other statute, which further strengthened the Court’s decision that Congress did not intend for the right to a jury trial conferred under the private-sector provision to apply to federal employees.


The Court decided in Jackson v. Birmingham Board of Education
 that the implied private right of action in Title IX included a claim for retaliation.
 Prior to Jackson, in Cannon v. University of Chicago,
 the Supreme Court had determined that Title IX contained an implied private right of action against discrimination on the basis of sex.
  The issue in Jackson was whether this judicially implied private right of action applied to retaliation claims.
 The Court in Jackson held that retaliation based on a complaint of discrimination subsumed within the concept of intentional discrimination because the person retaliated against is “being subjected to differential treatment.”
 The Court rationalized that retaliation is discrimination “on the basis of sex” because the discrimination which the retaliation arises from is a complaint of sex discrimination.
 


The Court in Jackson, as guidance for determining the scope of the Title IX claim, then drew distinctions between Title IX, in which the statute did not expressly mention a claim for retaliation, and Title VII’s private-sector provision, in which Congress explicitly granted a claim for retaliation.
 Among the factors considered were: Title IX has a judicially implied cause of action, while Title VII’s cause of action is express; and Title IX states a broad prohibition on discrimination followed by express exceptions, while Title VII has a specific list of prohibited conduct.
 The Court found it compelling that Congress enacted Title IX only three years after the Court’s decision in Sullivan which broadly interpreted the scope of § 1982, where the only claim for relief was also judicially implied.
 The Court did not find a need to examine the regulations extending Title IX protection because it stated that the statute itself contained the prohibition on retaliation.
 Thus, the Court initially implied a Title IX claim and merely broadened it.
 As a result, the Court read Title IX’s broad prohibition of sex discrimination to include claims for retaliation.


In 2006, the Supreme Court decided Burlington Northern & Santa Fe Railway Co. v. White
 in which the Court assessed the breadth of the express anti-retaliation provision of Title VII.
 The Court looked at the substantive prohibition of discrimination and determined the Court should not read it in pari materia
 with the anti-retaliation provision requiring that both be employment-related.
 The Court compared the language of the two sections, holding that the anti-discrimination provision used language which explicitly limited its reach to employment-related discrimination, while the anti-retaliation provision contained no such language.
 The Court decided that the true issue was not whether the Court should read the similar words to mean the same thing but whether Congress intended the use of different words to be of legal significance.
 Citing Russello the Court stated that when Congress uses different words, it acts with the intention of invoking different meanings.
 The Court pointed to the fact that the two terms are conceptually distinct: a substantive discrimination provision attempts to prevent harm to a person based on who they are, while an anti-retaliation provision attempts to prevent injury to a person based on what they do.
 This difference allowed the Court to find that the substantive provision related only to employment discrimination, while the anti-retaliation provision applied even when the defendant employer directed its retaliation at other employment of the plaintiff or even the plaintiff’s non-employment activities or relationships.


In CBOCS West, Inc. v. Humphries,
 the Court, in a 7-2 opinion decided the same day as Gomez-Perez v. Potter,
analyzed whether 42 U.S.C. § 1981 encompassed a claim against retaliation.
 The Court began its discussion with Sullivan, finding that 42 U.S.C. §§ 1981 and 1982 are very similar except that the former focuses on the right to make and enforce contracts while the latter deals with the right to own property.
 The Court acknowledged that it has interpreted §§ 1981 and 1982 similarly through precedent because of the similarity in the language, origin, and purpose of each.
 Each statute has a judicially implied private right of action rather than express.
 The legislative history of a 1991 amendment to § 1981 explicitly stated that the protections given under § 1981 are meant to include retaliation.
 The Court then looked at the Burlington “status/conduct distinction” and determined that it applied only when looking at whether the Court should interpret an express anti-retaliation provision more broadly than its substantive provision.
 The Court seemed to suggest that the only time an express anti-retaliation provision is necessary is when Congress desired it to have a broader reach than the substantive prohibition on discrimination.
 
III. Implications

A. Implications of the Court’s Reasoning


The United States Supreme Court’s decision in Gomez-Perez v. Potter
 takes a different approach than the precedent it purports to follow in Sullivan v. Little Hunting Park Inc.
 and Jackson v. Birmingham Board of Education.
 There are four salient differences between Gomez-Perez and those decisions. First, the private right of actions for the substantive prohibition of discrimination in both 42 U.S.C. § 1982,
 dealt with in Sullivan, and Title IX of the Education Amendments of 1972,
 addressed in Jackson, were not found in the express provisions of the statute but instead were implied by the Court.
  Second, the statutory schemes that incorporate § 1982 and Title IX do not contain express retaliation provisions in another section.
 Third, perhaps most important, neither § 1982 nor Title IX was, unlike the ADEA federal-sector provision, enacted in a set of amendments that also created an express anti-retaliation provision.
 Finally, the statutory provision at issue in Gomez-Perez is applicable to federal employees who already have administrative anti-retaliation protection, which is not the case in § 1982 or Title IX.


The majority opinion addressed but did not give sufficient weight to the fact that the private rights of action in not only § 1982 and Title IX but also 42 U.S.C. § 1981,
 were implied by the Court in prior case law.
 The majority reasoned that by allowing for claims of retaliation, the Court is broadening the prohibition on discrimination, not the private right of action.
 However, it seems that adding an anti-retaliation element to the substantive provision of a statute does effectively broaden the private right of action to enforce it. In Jackson the Supreme Court acknowledged that it had control in “defin[ing] the contours of that right of action.”
 When the Court implies a private right of action, it is only natural that it would have more control in defining the breadth of that cause of action, subject of course to congressional regulation. If Congress takes the time to include a specific, express private right of action in the statute, and specifies one prohibition only on discrimination but not retaliation to be enforced by that private right of action, it seems doubtful that Congress intended to allow a private right of action for retaliation. More likely, Congress adhered to the normal mode of statutory interpretation which looks to the ordinary meaning of the word. In the case of “discrimination,” this does not include retaliation. 


This view is reinforced by differences between the context in which Title IX and § 1982 were enacted and the statutory structure of these statutes, and the context and structure of the federal-sector provision of the ADEA. Congress enacted the federal-sector provision as part of the Fair Labor Standards Amendments of 1974.
 In that set of amendments, Congress created an express anti-retaliation provision for federal employees in the Fair Labor Standards Act.
 This showed Congress’s willingness and ability to write a statute that explicitly created a prohibition of retaliation. Also, the private-sector provision, which contains an express anti-retaliation provision, preceded the federal-provision in the ADEA.
 Neither of these factors was present when the Court looked at § 1982 and Title IX in Sullivan and Jackson, respectively.


The differences between the statutes in Sullivan and Jackson as compared with the ADEA federal-sector provision are so numerous that it is doubtful that Congress relied on the five-year-old decision in Sullivan (construing a then 103-year-old statute, § 1982) when fashioning the federal-sector provision. The statute at issue in Sullivan is much different from Title IX, which Jackson dealt with.
 Section 1982 does not use the phrase “discrimination;” rather, the statute proscribes a list of actions related to real property that require equal treatment on the basis of race.
 The Court in Sullivan did not expressly state that it would interpret a broad prohibition on discrimination to include a claim for retaliation;
 instead, its narrow holding did not seem to have implications further reaching than § 1982. 


Given the realities of the legislative system, most likely Congress would not have read into Sullivan that every time Congress used the word discrimination, the Court would include retaliation in its meaning. If Congress had enacted the federal-sector provision shortly after the decision in Jackson, there would be more strength to the argument that Congress had relied on the court’s prior interpretation of the phrase “discrimination based on X.” Jackson specifically explained that it was adopting a broad interpretation of that phrase.
 The distinct lack of legislative history in the 1974 amendments to the FLSA that ushered in federal-sector coverage of the ADEA professing a reliance on the Sullivan decision, although not dispositive, casts doubt on the majority’s premise.


The majority too readily dismissed the distinction it had recently drawn in Burlington Northern & Santa Fe Railway Co. v. White,
 explaining the difference between substantive discrimination and retaliation. It is hard to understand how discrimination can include retaliation when taking into account the definitions applied in Burlington.
 Using this distinction, retaliation is not “discrimination based on age.” The argument the majority advances–that retaliation is “discrimination based on age” because it is intentional disparate treatment based on a complaint of age discrimination–is not compelling because while actionable age discrimination may be
 the but-for cause of an employee protest and ensuing employer response, retaliation is concerned only with the response, not the underlying conduct.
 Thus, “discrimination” and the “retaliation” resulting from employee opposition to that discrimination are analytically distinct concepts, and the latter need not necessarily be included in the former. Even if the Court were to accept that retaliation is discrimination, a claim for retaliation is not based on age. Age is part of a person’s status, but age is not conduct. 


The Court in Gomez-Perez did not overturn the decision in Burlington or even criticize the reasoning the Court had utilized.
 Instead, it stated that the decision was not applicable in this context.
 The distinction drawn by the Court in Gomez-Perez, between the definitions of retaliation and discrimination utilized in Burlington to determine how broad the anti-discrimination and anti-retaliation provisions were and the definitions which the Court should use in broadening an express private right of action, is not persuasive. It seems as though the definitions for retaliation and discrimination used in both situations should be the same.


In contrast, Title IX and § 1982 were not dealing with federal employees; thus, the Civil Service Commission (CSC) would not have the ability to create retaliation remedies in those cases. Because Congress modeled the federal-sector provision of the ADEA after Title VII of the Civil Rights Act of 1964
 and the CSC had adopted regulations providing a claim for retaliation under Title VII, there would be no reason for Congress to doubt that the CSC would create regulations to apply to the ADEA.
 Although the differences between Title IX and § 1982 and the federal-sector provision of the ADEA are not conclusive, it does create enough doubt so as not to evince a clear congressional intent to have a claim for retaliation included in the statutory provision as required by Russello v. United States.
 

B. Future Repercussions of the Court’s Decision


The direct implications of the decision in Gomez-Perez are limited. This decision only applies to federal employees. Consequently, federal employees with a claim for retaliation under the ADEA now have the option of following the CSC regulation, bringing a claim under the CSRA, or bringing a judicial claim for relief under the federal-sector provision of the ADEA itself. Although federal employees had the right to bring retaliation claims through the CSRA or CSC regulations prior to this decision, the new judicially created private right of action provides much broader remedies.


The indirect implications of the Gomez-Perez decision are further reaching. Gomez-Perez provides precedent for a broad reading of the scope of congressionally authorized claims for relief. More specifically, Congress may no longer be able to create provisions prohibiting discrimination alone without concern that the Court will interpret them also to prohibit retaliation. Congress has two choices. First, Congress could write an employment discrimination statute substantive prohibition in broad terms but with an explicit provision rejecting claims for retaliation. The second option is to write the substantive prohibition on discrimination in very specific terms without a catchall phrase.
IV. Conclusion

The indirect implications in methods of statutory interpretation, and as a result, statutory construction of the decision in Gomez-Perez v. Potter
 are too serious for the Court to have discounted the differences between the present case and precedent so easily. The differences between the federal-sector and other provisions of the Age Discrimination in Employment Act and the Fair Labor Standards Act (FLSA), on the one hand, and Title IX of the Civil Rights Act of 1964 and 42 U.S.C. § 1982, on the other, are plentiful enough that the Court should have addressed them more thoroughly. If the Court did not intend for the implications on statutory construction to be as extensive as they seem, a more in depth discussion and explanation of why the Court came to its decision might have stunted the actual effects of this decision. For the present, the implications of Gomez-Perez v. Potter
 are as far-reaching as they seem.

� 128 S. Ct. 1931 (2008). 


� 29 U.S.C. § 633a (2000 & Supp. 2005).


� Gomez-Perez, 128 S. Ct. at 1937.


� Russello v. U.S., 464 U.S. 16, 20 (1983). 


� See Gomez-Perez, 128 S. Ct. at 1941 (stating that when Congress “enact[ed] a broad, general ban on ‘discrimination based on age,’ Congress was presumably familiar with Sullivan [v. Little Hunting Park, Inc., 396 U.S. 229 (1969),] and had reason to expect that this ban would be interpreted ‘in conformity’ with that precedent”).


� 78 Stat. 265 (1964).


� Id.


� 29 U.S.C. §§ 621-34 (2000 & Supp. 2005).


� 29 U.S.C. § 623 (2000). The prohibition on discrimination in the private-sector provision of the ADEA states, 


It shall be unlawful for an employer—(1) to fail or refuse to hire or to discharge any individual or otherwise discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s age; (2) to limit, segregate, or classify his employees in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s age; or to reduce the wage rate of any employee in order to comply with this chapter.





29 U.S.C. § 623(a). The prohibition of retaliation in the private-sector provision states,


It shall be unlawful for an employer to discriminate against any of his employees or applicants for employment, for an employment agency to discriminate against any individual, or for a labor organization to discriminate against any member thereof or applicant for membership, because such individual, member or applicant for membership has opposed any practice made unlawful by this section, or because such individual, member or applicant for membership has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or litigation under this chapter.





29 U.S.C. § 623(d).


� 29 U.S.C. § 633a (2000 & Supp. 2005). The prohibition on discrimination of the ADEA federal-sector provision states, 


All personnel actions affecting employees or applicants for employment who are at least 40 years of age (except personnel actions with regard to aliens employed outside the limits of the United States) in military departments as defined in section 102 of Title , in executive agencies as defined in section 105 of Title 5 (including employees and applicants for employment who are paid from nonappropriated funds), in the United States Postal Service and the Postal Regulatory Commission, in those units in the government of the District of Columbia having positions in the competitive service, and in those units of the judicial branch of the Federal Government having positions in the competitive service, in the Smithsonian Institution, and in the Government Printing Office, the Government Accountability Office, and the Library of Congress shall be made free from any discrimination based on age.





29 U.S.C. § 633a(a). This federal-sector provision is the subject of the present case. Gomez-Perez v. Potter, 128 S. Ct. 1931, 1935 (2008).


� Compare 29 U.S.C. § 623 with 29 U.S.C. § 633a.


� 29 U.S.C. § 623(a); 29 U.S.C. § 633a(a).


� 29 U.S.C. § 623(d); see 29 U.S.C. § 633a.


� 396 U.S. 229 (1969).


� See id. at 235. 42 U.S.C. § 1982 states, “[a]ll citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.” 42 U.S.C. § 1982 (2000).


� Sullivan, 396 U.S. at 237. In the case of racial discrimination, it is often necessary for the white majority to vindicate the rights of the racial minority, thus making a claim for retaliation all the more important to effectuate the purpose of the statute. Id. (citing Barrows v. Jackson, 346 U.S. 249, 259 (1953)).


� 392 U.S. 409, 414 (1968); Sullivan, 396 U.S. at 238.


� Sullivan, 396 U.S. at 237.


� 453 U.S. 156 (1981).


� Id. at 157. The Seventh Amendment, U.S. Const. amend. VII, right to a jury trial does not apply to suits brought against the federal government; instead, Congress must provide the right, if there is one, by statute. Lehman, 453 U.S. at 160 (citing Galloway v. U.S., 319 U.S. 372, 389 (1943)).


� Id. at 162 (citing 29 U.S.C. § 626(c) (1976 & Supp. III)).


� Id. at 163-64. The Court in Lehman, while observing that it is not necessary to look past the language of the statute, added that there was nothing in the legislative history to suggest that Congress intended to confer a right to trial by jury on federal employees. Id. at 165-66.


� Id. at 166-67.


� 29 U.S.C. §§ 201-19 (2000 & Supp. 2005).


� Id.


� Id. at 168. This point is further strengthened by Russello v. United States, 464 U.S. 16 (1983), in which the Court explained its normal method of interpretation: “[i]n determining the scope of a statute, we look first to its language . . . . If the statutory language is unambiguous, in the absence of a clearly expressed legislative intent to the contrary, that language must ordinarily be regarded as conclusive.” Id. at 20 (quoting U.S. v. Turkette, 452 U.S. 576, 580 (1981)). The ordinary meaning of words should be used when determining the meaning of the statutory language. Id. at 21. The Court went on to explain that “language in one statute usually sheds little light upon the meaning of different language in another statute, even when the two are enacted at or about the same time.” Id. at 25.


� 544 U.S. 167 (2005).


� Id. at 171. Title IX provides that “[n]o person in the United States, shall on the basis of sex, be excluded from participating in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance.” 20 U.S.C. § 1681(a) (2000 & Supp. 2005).


� 441 U.S. 677 (1979).


� Id. at 690-93. Similarly, in Gonzaga University v. Doe, 536 U.S. 273 (2002), the Supreme Court analyzed the relation between the Family Educational Rights and Privacy Act of 1974 (FERPA) and 42 U.S.C. § 1983 (2000). 20 U.S.C. § 1232g (2000 & Supp. 2005); Gonzaga, 536 U.S. at 276.  The Court refused to create a private right of action in FERPA because the remedy in the statute is a decrease in funding by the federal government to the educational institution not a remedy which the Court could apply to private individuals. Id. at 279-80. The Court required that “Congress ‘sp[oke] with a clear voice,’ and manifest[ed] an ‘unambiguous’ intent to confer individual rights.” Id. at 280 (quoting Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 17, 28 (1981)). The Court acknowledged that determining whether there is a violation of § 1983 is different than determining whether there is a private cause of action under a specific statute, but both require a showing of congressional intent to create a federal right. Id. at 283. As a result, “when the text and structure of a statute provide no indication that Congress intends to create new individual rights, there is no basis for a private suit.” Id. at 286.


� Jackson, 544 U.S. at 171.


� Id. at 173-74.


� Id. at 174.


� Id. at 175.


� Id. 


� Id. at 176.


� Id. at 178.


� Id. By allowing retaliation claims, the Court contended that it was effectuating the purpose of Title IX; reporting discrimination is an important part of enforcing the statute and the Court would not effectively discourage complainants if it allowed retaliation to go unpunished. Id. at 180.


� Id. at 184.


� 548 U.S. 53 (2006).


� Id. at 57. The anti-retaliation provision “forbids an employer from ‘discriminat[ing] against’ an employee or job applicant because that individual ‘opposed any practice’ made unlawful by Title VII or ‘made a charge, testified, assisted, or participated in’ a Title VII proceeding or investigation.” Id. at 56 (quoting 42 U.S.C. § 2000e-3(a) (2000)).


� In pari materia is defined as “[o]n the same subject; relating to the same matter. It is a canon of construction that statutes that are in pari materia may be construed together, so that inconsistencies in one statute may be resolved by looking at another statute on the same subject.” Black’s Law Dictionary 807 (8th ed. 2004). 


� Id. at 61.


� Id. at 61-62.


� Id. at 62.


� Id. (citing Russello, 464 U.S. at 23).


� Id. at 63.


� Id. at 67.


� 128 S. Ct. 1951 (2008).


� 128 S. Ct. 1931 (2008).


� CBOCS West, 128 S. Ct. at 1954. 42 U.S.C. § 1981 states “[a]ll persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts . . . as is enjoyed by white citizens.” 42 U.S.C. § 1981 (2000).


� Id. at 1955.


� Id. at 1955-56.


� See Johnson v. Railway Express, 421 U.S. 454, 459-60 (1975).


� Id. at 1957; H.R. Rep. No. 102-40, pt. 1, at 92-93, n. 92 (1991).


� Id. at 1960 (citing Burlington, 548 U.S. at 53).


� See id. at 1960-61. “The dissent argues that the distinction made in Burlington is meaningful here because it purportedly ‘underscores the fact that status-based discrimination and conduct-based retaliation are distinct harms that call for tailored legislative treatment.’ The Court’s construction of a general ban on discrimination such as that contained in § 1981to cover retaliation claims, the dissent continues, would somehow render the separate antiretaliation provision in other statutes ‘superfluous.’” Id. at 1960. But the Court in Burlington did not find that Title VII’s antiretaliation provision was redundant; it found that the provision had a broader reach than the statute’s substantive provision. Id. at 1960-61 (citations omitted).


� 128 S. Ct. 1931 (2008).


� 396 U.S. 229 (1969).


� 544 U.S. 167 (2005). The majority mainly relies on the Supreme Court decisions in Sullivan and Jackson. Gomez-Perez, 128 S. Ct. at 1936-37.


� 42 U.S.C. § 1982 (2000).


� 20 U.S.C. § 1681 (2000 & Supp. 2005).


� Sullivan, 396 U.S. at 234; Jackson, 544 U.S. at 173.


� 42 U.S.C. §§ 1981-96 (2000 & Supp. 2005); 20 U.S.C. §§ 1681-88 (2000 & Supp. 2005).


� Gomez-Perez, 128 S. Ct. at 1947 (Roberts, C.J., dissenting).


� Compare 29 U.S.C. § 633a with 42 U.S.C. § 1982 and 20 U.S.C. § 1681.


� 42 U.S.C. § 1981 (2000). Section 1981 was the subject of CBOCS West, Inc. v. Humphries. 128 S. Ct. 1951 (2008).


� Sullivan, 396 U.S. at 234; Jackson, 544 U.S. at 173; CBOCS West, Inc., 128 S. Ct. at 1955. In Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968), the Supreme Court held that § 1982, and apparently its private right of action, applied to private individuals as well as state action. 392 U.S. at 443. Moreover, the Court in Cannon v. University of Chicago, 441 U.S. 677 (1979), looked at whether Title IX allowed for a private right of action and decided that the statute did allow a party to bring a private claim pursuant to its provision. Id. Further, in Runyon v. McCrary, 427 U.S. 160 (1976), the Court created a judicially implied private right of action for § 1981 as it had for § 1982. Id. at 173.


� Gomez-Perez, 128 S. Ct. at 1938.


� Jackson, 544 U.S. at 173.


� 88 Stat. 58 (1974).


� 29 U.S.C. § 215(a)(3) (2000).


� 29 U.S.C. § 623 (2000).


� See generally Sullivan, 396 U.S. 229 and Jackson, 544 U.S. 167.


� Compare 42 U.S.C. § 1982 with 20 U.S.C. § 1681.


� 42 U.S.C. § 1982; see McDonnell v. Santa Fe Trail, 427 U.S. 273 (1976).


� See generally Sullivan, 396 U.S. 229.


� Jackson, 544 U.S. at 175.


� 548 U.S. 53 (2006).


� See id. at 63. The Court explained that a prohibition of substantive discrimination is “seek[ing] to prevent injury to individuals based on who they are; i.e., their status.” Id. On the other hand, a prohibition of retaliation “seeks to prevent harm to individuals based on what they do; i.e., their conduct.” Id.


� In fact, an employee who opposed employer conduct may pursue a retaliation claim (under a statute actually authorizing such a claim) even if the employer conduct she protested is not ultimately adjudged as actionable discrimination, provided the employee reasonably believed it to be. Clark County School District v. Breeden, 532 U.S. 268, 270 (2001).


� Gomez-Perez, 128 S. Ct. at 1937.


� See id.


� Id.


� 42 U.S.C. § 2000e (2000 & Supp. 2008).


� 5 C.F.R. §§ 713.220, 713.261, 713.262 (2008).


� 464 U.S. 16, 20 (1983).


� Compare 29 U.S.C. § 633a(c) (2000 & Supp. 2005) with 92 Stat. 1111 (1978) and 5 C.F.R. § 713.511 (2008). “Any person aggrieved may bring a civil action in any Federal district court of competent jurisdiction for such legal or equitable relief as will effectuate the purposes of this chapter.” 29 U.S.C. § 633a(c).


� 128 S. Ct. 1931 (2008).


� Id.
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